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DHFES

Department of Health and Family Services

So A 2001-2003 Biennial Budget Statutory Language Request
o NCOE August 21, 2000
OOy ‘
~p & d V
i \\ Transfer by Affidavit Process Changes
Current Language
" Currently s. 867.035, Wis. Stats. disallows recovery through affidavit for interests in or liens on
real property, all wearing apparel and jewelry, household furniture, furmshmgs and appliances,
and motor vehicles and recreational vehicles. ' Uos m o=
SR
. ¢ oy K‘ 2 -
Proposed Changes b eh s ”gﬁ:\wﬂ . }, . T
: /"f A. Amend s. 867.035(1)(bm)(intro.) Strike through e roﬁ replace it with ‘The
? 7/ department shall reduce the amount of its recoveryup to the amount specified in s.
& / v 861.33(2) if necessary to allow the recipient’§ heirs ¢t the beneficiaries of the rec1p1ent S
e / w119 to retain the following personal property:
I '
ot B. Repeal s. 867.035(1)(bm)1. » L be
o » B A
o . C. Amend s. 867.035(1)(bm)2. e k'v@w ,@www’“‘g‘
Ll o o
J _\ 2. Wearing apparel and jewelry held for personal use.
g \ D. Repeal euf— recreate S. 867 035(1)(bm)4 To read:
\
\ “4. Other tangible personal property not used in trade, agriculture or other business, not 0 g
\ exceed in value the amount specified in s. 861.33(1)(a)4.” L(:,,‘ - el S gy @ st -
N\ g2 © o Ma A ShA S L

A E. Create s. 867.035(2)(b) The department mgy@&)ﬁ,a/hen on any interest in real property
57~ " of a decedent that was transferred under s. 867. 03(1g) for up to the amount recoverable under
e sub. (1)(a). The department may enforce a lien imposed under this paragraph by foreclosure in

w0 the same manner as a mortgage on real property

x 3 e (
NS DUPE « o2 MUWE@W %‘1,{( *‘%3{ \) \<
Effect and Rationale for Change b fle, U4 ,%“\Q"‘ R L (5 °>

Wisconsin Act 94 created language in s. 867.03, Wis. Stats., that for the first time allows a 49.692
deceased recipient’s interests in real property to be transferred at death via affidavit if the solely C 2) {e)
owned assets of the decedent are $20,000 or less. Current statute prevents the department from

recovering against real property transferred via affidavit.

1999-2001 Statutory Language Request Page 1




The Department has its own affidavit process that it uses to recover benefits from the estates of
Medicaid, Community Options Program, Wisconsin Chronic Disease Program and Family
Care recipients, (s. 867.035 Wis. Stats.). The Department’s affidavit process was patterned -
after the affidavit process used by. the general public in that it can only be used on small estates
(1t cross-references the amount of the estate listed in s. 867.03, Wis. Stats.) and cannot be used
to recover from interests in or liens on real estate. In addition, the Department’s affidavit
cannot be used to Tecover wearing apparel, jewelry, household furniture, furnishings and
appliances, motor vehicles or recreational vehicles of a deceased recipient. These additional
prohibitions were added to be similar to exemptions the Department provides in court
supervised estates. -Up to $5,000 in assets may be exempted from the Department’s claim in a
court supervised estate to allow heirs and beneficiaries to retain certam personal property of
‘the deceased [s. 49.496 (3) (am)].

-If this change is not implemented, it is very likely that current recoveries will decrease. Estate
Recovery will not have a vehicle through which to identify and recover real property valued up
to $20, 000 that may be transferred outside the court supervised probate. This may affect the
dollars recovered that would otherwise be utilized to serve additional recipients or to increase
‘the level, type or cost of services provided to recipients.

Désired Effective Date: Upon Passage
Agency: : DHES

Agency Contact:’ Richard T. Chao
Phone: ' 267-0356

1999-2001 Statutory Language Request : Page 2
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1 AN AcCT g, relating to: recovering from the estates of certain benefit recipients
2 by affidavit.

Analysis by the Legislative Reference Bureau
"HEALTH AND HUMAN SERVICES -

v
OTHER HEALTH AND HUMAN SERVICES -

Under current law, DHFS may recover from property left by a decedent who
received certain benefits, such as medical assistance, up to the amount that DHFS
paid on behalf of the decedent for the benefits. If the decedent’s. solely owned
property in this state does not exceed $20,000 in value and the decedent is not
survived by a spouse, disabled child, or child under the age of 21, DHFS may receive
the decedent’s property by presenting the person who has the property with an
affidavit showing that the requirements for DHFS’s recovery of benefits paid are
fulfilled. DHFS is prohibited, however, from collecting from any of the decedent’s
property that consists of interests in or liens on real property; wearing apparel;
jewelry; household furniture, furnishings, or appliances; motor vehicles; or
recreational vehicles.

The bill removes the prohibition against DHFS from recovering from certain
types of property of a decedent. Instead, under the bill, DHFS is required to reduce
the amount that it may recover by up to the amount specified in the statutes asthe
maximum amount of personal property that may be transferred to a decedent’s
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surviving spouse or children under certain circumstances (currently, $5,000), if the
reduction is necessary to allow the decedent’s heirs to retain property of the decedent
consisting of wearing apparel and jewelry held for personal use; household furniture,
furnishings, and appliances; and other tangible personal property, worth up to
$3,000, not used in trade, agriculture, or other business.

For further information see the stafe fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 867.035 (1) (a) (intro.))c()f the statutes is amended to read:

867.035 (1) (a) (intro.) Exeept—as——previded—m\/Subject to par. (bm), the
department of health and family services may collect from the property of a decedent,
including funds of a decedent that are held by the decedent immediately before death
in a joint account or a P.O.D. account, by affidavit under this section an amount equal
to the medical assistance that is recoverable under s. 49.496 (3) (a), the long—term
community support services under s. 46.27 that is recoverable under s. 46.27 (7g) (c)
1., the family care benefit that is recoverable under rules promulgatéd under s.
46.286 (7), or the aid under s. 49.68, 49.683,‘<>r 49.685 that is recoverable under s.
49.682 (2) (a) and that was paid on behalf of the decedent or the decedent’s spouse,

if all of the following conditions are satisfied:

History: 1991 a. 39, 269; 1993 a. 16, 437; 1995 a. 27 ss. 7199y to 7206g, 9126 (19); 1 .27, 1999 a. 9.

SECTION 2. 867.035 (1) (bm) (intro.) of the statutes is amended to read:

867.035 (1) (bm) (intro.) The department of health and family services may-net
eolleet-by-affidavit-under-this-sectionfrom-any-of shall reduce the amount of its

v ‘ A
recovery under par. (a) by up to the amount specified in s. 861.33 (2) if necessary to

allow the decedent’s heirs or beneficiaries under the decedent’s will to retain the

following personal property of the decedent:

History: 1991 a. 39, 269; 1993 a. 16, 437; 1995 a. 27 ss. 7199y to 7206g, 9126/A19); 1997 a. 27; 1999 a. 9.

SEcCTION 3. 867.035 (1) (bm) 1.'f the statutes is repealed.
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SECTION 4
X ,
1 SECTION 4. 867.035 (1) (bm) 2. of the statutes is amended to read:
v
2 867.035 (1) (bm) 2. Wearing apparel and jewelry held for personal use.

History: 1991 a. 39, 269; 1993 a. 16, 437; 1995 a. 27 ss. 7199y to 7206g, 91%(19); 1997 a. 27; 1999 a. 9.

SECTION 5. 867.035 (1) (bm) 3. of the statutes is amended to read:
4 867.035 (1) (bm) 3. Household furniture, furnishings:/and appliances.

History: 1991 a. 39, 269; 1993 a. 16, 437; 1995 a. 27 ss. 7199y to 7206g, (19); 1997 a. 27,1999 2. 9.

5 SECTION 6. 867.035 (1) (bm) 4. of the statutes is fepealed and recreated to read:
6 867.035 (1) (bm) 4. Other tangible personal property not used in trade,
7 agriculture, or other Business, not exceeding in value the amount specified in s.
8 861.33 (1) (a) 4.
9 SECTION 9323. Initial applicability; ‘ﬁealth and family services.
10 (1) TRANSFERS BY AFFIDAWT.VThe treatment of section 867.035 (1) (a) (intro.s/and
11 (bm) (intro.), 1., 2., 3., and 4‘./of the statutes first applies to transfers by affidavit on
12 account of deaths occurrihg on the effective daté of this subsection\./'
13 | | | (END) ’
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1. I have a general question about DHFS’s affidavit procedure under s. 867.035.
Does DHFS present the affidavit to the same person to whom'the affidavit is presented
under s. 867 .03"(i.e., a person who owes the decedent money, who has custody of the

decedent’s property, etc.) or to the heir who has presented an affidavit under s. 867.03
to that person and who now has the property, or to either one of them?

2. Do you want sY867 .035 (1) (a) 1. to be amended to include no filing for summary
assignment of decedent’s estate? (That subdivision currently includes no filing only

- for administration or summary settlement.)

3. I have not as yet included any language related to a lien on an interest in real

- property. I'm not sure what the proposed language is intended to do. I know that Ivy

Sager—Rosenthal is working on a draft (LRB—0316) that will expand to all real property
of a medical assistance be(yeﬁciary the lien that currently applies only to a beneficiary’s
home under s. 49.496 (2). (I assume that something similar is being done with regard
to beneficiaries under the other programs listed in s. 867.035 (1) (a) (intro.).) Is the lien
in this draft the same as the lien that applies under current law to a beneficiary’s home
and that is being expanded to all real property? If so, it seems to me that it is not

- necessary to include it in more than one place. In addition, the proposed language only

address?/s recording a lien. Ifthis is not the same lien as the one that is being e)‘gpanded
under s.'49.496 (and, I assume, the ones being expanded under ss.46.27 and 49.682),

it seems to me that there must be language that creates the lien first. I need more
information about the lien in this proposal.

4. Do you think that s. 867.035 (1) (a) 2. should be repealed, or is it posvsible that

DHFS could still collect from the estate of someone who died before September 30,
19917

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266—2682

E-mail: pam.kahler@legis.state.wi.us
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September 27, 2000

1. I have a general question about DHFS’s affidavit procedure under s. 867.035.
Does DHF'S present the affidavit to the same person to whom the affidavit is presented
under s. 867.03 (i.e., a person who owes the decedent money, who has custody of the
decedent’s property, etc.) or to the heir who has presented an affidavit under s. 867.03
to that person and who now has the property, or to either one of them?

2. Do you want s. 867.035 (1) (a) 1. to be amended to include no filing for summary
assignment of decedent’s estate? (That subdivision currently includes no filing only
for administration or summary settlement.)

3. T have not as yet included any language related to a lien on an interest in real
property. I'm not sure what the proposed language is intended to do. I know that Ivy
Sager—Rosenthal is working on a draft (LRB—0316) that will expand to all real property
of a medical assistance beneficiary the lien that currently applies only to a beneficiary’s
home under s. 49.496 (2). (I assume that something similar is being done with regard
to beneficiaries under the other programs listed in s. 867.035 (1) (a) (intro.).) Is the lien
in this draft the same as the lien that applies under current law to a beneficiary’s home
and that is being expanded to all real property? If so, it seems to me that it is not
necessary to include it in more than one place. In addition, the proposed language only
addresses recording alien. If this is not the same lien as the one that is being expanded
under s. 49.496 (and, I assume, the ones being expanded under ss. 46.27 and 49.682),
it seems to me that there must be language that creates the lien first. I need more
information about the lien in this proposal.

4. Do you think that s. 867.035 (1) (a) 2. should be repealed, or is it possible that
DHFS could still collect from the estate of someone who died before September 30,
19917 '

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam kahler@legis.state.wi.us
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from estate of certain benefits paid on behalf of decedent

FOR 2001-03 BUDGET — NoOT READY FOR INTRODUCTION

AN ACT?; relating to: peec¥erinig

Analysis by thé Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

OTHER HEALTH AND HUMAN SERVICES

Under current law, DHFS may recover from property left by a decedent who
received certain benefits, such as medical assistance, up to the amount that DHFS
paid on behalf of the decedent for the benefits. If the decedent’s solely owned
property in this state does not exceed $20,000 in value and the decedent is not
survived by a spouse, disabled child, or child under the age of 21, DHFS may receive
the decedent’s property by presenting the person who has the property with an
affidavit showing that the requirements for DHFS’s recovery of benefits paid are
fulfilled. DHFS is prohibited, however, from collecting from any of the decedent’s
property that consists of interests in or liens on real property; wearing apparel;
jewelry; household furniture, furnishings, or appliances; motor vehicles; or
recreational vehicles.

The bill removes the prohibition against DHFS from recovering from certain
types of property of a decedent. Instead, under the bill, DHFS is required to reduce
the amount that it may recover by up to the-amount specified in the statutes as the
maximum amount of personal property that may be transferred to a decedent’s
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surviving spouse or children under certain circumstances (currently, $5,000), if the

reduction is necessary to allow the decedent’s heirs to retain property of the decedent

consisting of wearing apparel and jewelry held for personal use; household furniture,

J furnishings, and appliances; and other tangible personal property, worth up to

- $3,000, not used in trade, agriculture, or other business. ) x

) For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 867.035 (1) (a) (intro.) of the statutes is amended to read:

867.035 (1) (a) (intro.) Exeept—as—provided—n Subject to par. (bm), the
department of health and family services may collect from the property of a decedent,

1

including funds of a decedent that are held by the decedent immediately before death
in a joint account or a P.O.D. account, by affidavit under this section an amount equal
to the medical assistance that is recoverable under s. 49.496 (3) (a), the long—term
community support services under s. 46.27 that is recoverable under s. 46.27 (7g) (c)

1., the family care benefit that is recoverable under rules promulgated under s.

© 0 =1 O O . W l\')_

46.286 (7), or the aid under s. 49.68, 49.683, or 49.685 that is recoverable under s.

[at
o

49.682 (2) (a) and that was paid on behalf of the decedent or the decedent’s spouse,

—
[

if all of the following conditions are satisfied: v

SEcCTION 2. 867.035 (1) (bm) (intro.) of the statutes is amended to read:
867.035 (1) (bm) (intro.) The department of health and fainily services may-not
eelleet—by—aﬁﬁdawt—uadep-tltﬁs—seet}en—fmm—&ny—ef shall reduce the amount of its
15 recovery under par. (a) by up to the amount specified in s. 861.33 (2) if necessary to

16 allow the decedent’s heirs or beneficiaries under the decedent’s will to retain the

17 following personal property of the decedent:

18 SECTION 3. 867.035 (1) (bm) 1. of the statutes is repealed.
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SEcTION 4

SECTION 4. 867.035 (1) (bm) 2. of the statutes is amended to read:
867.035 (1) (bm) 2. Wearing apparel and jewelry held for personal use.
SECTION 5. 867.035 (1) (bm) 3. of the statutes is amended to read:

867.035 (1) (bm) 3. Household furniture, furnishings, and appliances.

17—

@wmqmm.&-wwr—-

SECTION 6. 867.035 (1) (bm) 4. of the statutes is repealed and recreated to read:
867.035 (1) (bm) 4. Other tangible personal property not used in trade,

agriculture, or other business, not exceeding in value the amount specified in s.

861&3 (1) (a) 4.
—_
SEcTION 9323. Initial applicability; health and family services.

(1) TRANSFERS BY AFFIDAVIT. The treatment of section 867.035 (1) (a) (intro.)jand

(bm) (ihtro.), 1.,'2., 3., andaof the statutes first applies to transfers by affidavit on

12 account of deaths occurring on the effective date of this subsection.

- TTTTTT—
(END)
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INSERT A

Under current law, an heir of a decedent who left solely owned property not
exceeding $2O,000Vin value may have any of the property, including real property,
transferred to himself or herself by presenting the person holding the property with
an affidavit containing certain information. The bill provides that DHFS has a lien

on any real property of a decedentigthat was transferred to an heir by affidavit in the

amount that it may recover for paying benefits on behalf of the decedent. The lien
may be foreclosed in the same manner as a mortgage.

(END OF INSERT A)
INSERT 2-11

- SECTION 1. 867.035 (1) (a) lf)(gf the statutes is amended to read:
867.035 (1) (a) 1. No person files a petition for administration or summary

settlement or assigment\o/f the decedent’s estate within 20 days of death.

History: 1991 a. 39, 269; 1993 a. 16, 437; 1995 a. 27 s5. 7199y to 7206g, 9126 (19); 1997 a. 27; 1999 . 9,
(END OF INSERT 2-11)

INSERT 3-8

SECTION 2. 867.035 (2m)%(f the statutes is created to read:

867.035 (2m) The department of health and family services shall have a lien
in the amount that it may recover under sub. (1) (a) on any interest in real property
of a decedent that was transferred under s. 867.03 (lg):/and may record the lien in
the office of the register of deeds of the county in which the real property is located.
The department of health and family services may enforce the lien by foreclosure in
the same manner as a mortgage on real property.

(END OF INSERT 3-8).
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. Under current law, DHFS may recover from property left by a decedent who
- received certain benefits, such as medical assistance, up to the amount that DHFS
paid on behalf of the decedent for the benefits. If the decedent’s solely owned
property in this state does not exceed $20,000 in value and the decedent is not
survived by a spouse, disabled child, or child under the age of 21, DHFS may receive
the decedent’s property by presenting the person who has the property with an E
affidavit showing that the requirements for DHFS’s recovery of benefits paid are -
fulfilled.  DHFS is prohibited, however, from collecting from any of the decedent’s
property that consists of interests in or liens on real property; wearing apparel; :
. jewelry; household furmture, furnishings, or apphances, motor vehlcles, or E
" recreational vehicles.
~__ The bill removes the prohibition against DHFS from recovering from certain
types of property of a decedent. Instead, under the bill, DHFS is required to reduce
the amount that it may recover by up to the amount specified in the statutes as the
maximum amount of personal property that may be transferred to a decedent’s
surviving spouse or children under certain circumstances (currently, $5,000), if the
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redyction is necesSary to allow the decedent’s he1rs to retam property of the decedent'
consisting of wearing apparel and jewelry held for personal use; household furniture, -
furnishings, and appliances; and other tangible personal property, worth up to -
$3,000, not used in trade, agriculture, or other business. :
~_ Under current law, an heir of a decedent who left solely owned property not
_exceeding $20,000 in value may have any of the property, including real property, -
- transferred to himself or herself by presenting the person holding the property with - -
. an affidavit containing certain information. The bill provides that DHFS has a'hen i
on any real property of a decedent that was transferred to an heir by affidavit in the _
-amount that it may recover for paying beneﬁts on behalf of the decedent The l1en<
may be in the same manner as a mortgagi . > ?\ =Y
For further information see the state ﬁscal estit te wh1ch wxll be prmted as. j

an appendlx to thls bill.

. The people of the state of Wisconsm, represented in senate and assembly, do ._;* '
o enact as follows- ~ _ . _ \jb ’

S

SECTION l 867 035 (1) (a) (mtro ) of the statutes is amended to read

867 035 1) (a) (mtro) Exeept—as—prewded—m S_ub]ect to par (bm) the -
‘ department of health and famlly semces may collect from the property of a decedent Qg :

.

_ mcludmg funds of a decedent that are held by the deoedent 1mmed1ately before death_ ‘Q 3

in a joint account ora. PO D. account by afﬁdawt under this section an amount equal g

to the. medlcal ass1stance that is recoverable under s. 49.496 (3) (a) the long—term
| commumty support services unders. 46. 27 that is recoverable under 8. 46 27 (7g) (c)
' 1 the family care beneﬁt that is recoverable under rules promulgated under s.

46 286 (7) or the md under S. 49 68, 49 683 or 49. 685 that is recoverable under s.

[y
. Q@

49 682 (2) (a) and that was paid on behalf of the decedent or the decedent’s spouse,

Ty
[y

if all of the following conditions are satlsfied

[ary
)

SECTION 2. 867. 035 (1) (a) 1 of the statutes i is a.mended to read

.867.035 (1) (2) 1. No person files a petltlon for admmlstratlon or summary

oy
o

[y
-

settlement or asglggmen t of the decedent estate within 20 days of death.

et
(94

SECTION 3. 867 .035 (1) (bm) (intro.) of the statutes is amended to read:




- 1' 867 035 (1) (bm) (mtro ) The department of health and fannly servwesmay—net |
2 : . :
5 - followiné p_ersmal property of the deéédent‘
6 A SECTION 4. 867 035 (1) (bm) 1. of the statutes is repealed
7 _SECTION 5. 867. 035 [6)) (bm) 2. of the statutes is amended to read
8 S 867 035 (1 (bm) 2 Wearmg apparel and JewelryheldﬁLp_ers_cmaLus_e
9 | i SEG’I:[ON 6. 867. 035 (1) (bm) 3. of the statutes is amended to read
10 867. 035 (1) (bm) 3 Household furmture, furmshmgs‘ and apphances .
11 " SEcron 7. 867. 035 (1) (bm) 4 of thi statutes is repoaled and redreated to read:
- 12 ‘_ » 867 035 (1) (bm) 4 Other tanglble personal property not used in trade E
13 agnculture, or other busmess, not exceedmg in value the amount speclﬁed in s.
14 BELBBW4. S S
15 i SEGTION 8. 867.035 (2m) of the statutes is created to read

‘ @

17. in the amount that it may recover under sub 1) (a) on any mterest in real property
18 of a decedent that was transferred under s. 867.03 (lg), and m_ay record the lien in
19 the office of the register of deeds of the county in which_ the real property is located.

e department of health and family servit:es may enforce the lien by foreclosure in

e manner as a mortgage on real property.
zz s, - s . "y

SECTION 9323. Initial applicability; health and family services.

' e 4 .2001420(_)2_Legislature B R LIPtBJK_Ofﬂi -

SECTION 8

| A o _
: 867 035 (2m) /@partment of health and famlly services shall have a 11en_
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SECTION 9323" -

(1) TRANSFERS BYAFFIDAVIT The treatment of sectlon 867 035 (1) (a) (mtro ) and o

1. and (bm) (mtro )y 1 2 3 and 4 and (2m) of the statutes first apphes to transfers -

by afﬁdav1t on account of deaths oecurrmg on the eﬁ'ectlve date of thls subsectlon

(END)
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(b) The department of healfh and family services‘élay not enforce the lien under
par. (a) while any of the following is alive: |

1. The decedent’s spouse.

2. A child of the decedent if the child is under age 21 or disabled, as defined in
s. 49.468 (1) (a) 1.\/

(END OF INSERT 3-21)




éu’bféct: Re: statutory draft
Thanks Rich -

Pve done a review of the draft we received this morning from you and compared it to the information dealing with
protections that we had forwarded on Friday.

We would suggest, to keep 867.035 congruent with 49.496, that something similar to the suggested changes on page one
of the attached be included. With that, the suggested changes for 867.035 (2m) (a) & (b) appear to be ok.

Peggy Wichmann is out today (ill) but is expected to be in on Wednesday, 1/17/01. As a result, she has not seen this as is
always my preference when dealing with statutory language. Sorry!

>>> Richard Chao 1/16/01 9:13:22 AM >>>

This draft incorporates changes made on Thursday afternoon.
Thanks,

Rich

Richard T. Chao

Budget Section

Department of Health and Family Services
(608) 267-0356




SECTION 1. 867.035 (1) (a) (intro.) of the statutes is amended to read:

867.035 (1) (a) (intro.) Exbept as provided in Subject to par. (bm), the

department of heaith and family services may collect from the property of a decedent,
including funds of a decedent that are held by the decedent immediately before death
in a joint account or a P.O.D. account, by affidavit under this section an amount equal
to the medical assistance that is recoverable under s. 49.496 (3) (a), the long—term
community support services under s. 46.27 that is recoverable under s. 46.27 (7g) (¢)
1., the family care benefit that is recoverable under rules promulgated unders.

46.286 (7), or the aid under s. 49.68, 49.683, or 49.685 that is recoverable under s.
49.682 (2) (a) and that was paid on behalf of the decedent or the decedent’s spouse,
if all of the following conditions are satisfied:

SECTION 2. 867.035 (D) (a) 1. of the statutes is amended to read:

867;03'5 (1) (a) 1. No person files a petition for administration or summary

settlement or assignment of the decedent’s estate within 20 days of death.

"7 == 867.035 (1) (a) 3. is repealed.

\p —> 867.035 (1) (a) 4. is renumbered 867.035 (1) (a) 3.

867.035 (b) is created to rcéd:
867.035 (b) The department may not qulect under this section if the decedent is
survived by a spouse, a child who is under age 21 or a child who is disabled as

defined in s. 49.468 (1) (a)‘ 1., unless the property being transferred includes an

interest in a_home as defined in s. 49.496 (1) (b). The department’s recovery is

}.imiied to a lien as described in sub. (2m) (a) on the home.

/\_Q : .
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SECTION 3. 867.035 (1) (bm) (intro.) of the statutes is amended to read:

867.035 (1) (bm) (intro.) The departmenf of health and family servicesémy not
collect by affidavit under this section from any %shall reduce the amount of its
recovery under par. (a) by up to the amount specified in s. 861.33 (2) if necessary to
allow the decedent’s heirs or beneficiaries under the decedent’s will to retain the
following personal property of the decedent:

SECTION 4. 867 .035 (1) (bm) 1. of the statutes is repealed.

SECTION 5. 867.035 (1) (bm) 2. of the statutes is amended td read:

867.035 (1) (bm) 2. Wearing apparel and jewelry Wse.

SECTION 6. 867.035 (1) (bm) 3. of the statutes is amended to read:

867.035 (1) (bm) 3. Household furniture, furnishings, and appliances.

SECTION 7. 867.035 (1) (bm) 4. of the statutes is repealed and recreated to read:
867.035 (1) (bm) 4. Other tangible personal property not used in trade,
agriculture, or other business, not exceeding in value the amount specified in s.
861.33 (1) (a) 4. -

SECTION 8. 867.035 (2m) of the statutes is created to read:

~ 867.035 (2m) (a) The department of health and family services shall have a lien

in the amouht that it may recover under sub. (1) (a) on any interest in real property
of a decedent that was transferred under s. 867.03 (1g), and may record the lien in
the office of the register of deeds of the county in which the real property is located.

(b) The department may not enforce the lien as long as any of the following

survive the decedent;

1. A spouse



2. A child who is under age 21 or disabled.

(¢) The department of health and family services may enforce the lien by foreclosure in
the same manner as a mortgage on real property.

SECTION 9323 Initial applicability; health and family services.

—4 -2001 - 2002 Legislature LRB-0433/1

SECTION 9323

(1) TRANSFERS BY AFFIDAVIT. The treatment of section 867.035 (1) (a) (intro.) and

1. and (bm) (intro.), 1., 2., 3., and 4. and (2m) of the statutes first applies to transfers

by affidavit on account of deaths occurring on the effective date of this subsection.
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Kahler, Pam

From: Wichmann, Peggy

Sent: Thursday, January 25, 2001 8:30 AM
To: Kahler, Pam

Subject: Comments re LRB 04332/2 and %

Hi. I have finally returned and have reviewed your latest version with Kathy
and Dan (handwritten and with insert).

| would still like to see s. 867.035(1)(a)3. repealed. It probably should

have been out of there a long time ago. The reason is that now in order to
send an affidavit we have to swear that there is no surviving spouse, disabled
or minor child. The reality is that sometimes we know if there is one and
many times we simply don't have that information yet. If we don't know there
is a surviving spouse or minor or disabled child we send out an affidavit.
Along with the affidavit we provide information to the heir who receives the
affidavit that says that we cannot recover anything (when it was just cash) if
there is a surviving spouse, disabled child or minor child. People then let

us know if one of these people exists and we withdraw the affidavit.

With the changes | think it would be clearer to get rid of s. 867.035(1)(a)3.
It would allow us to send out an affidavit before we know who survives or if
we don't know what property is being transferred. If we have all the
information we just won't send an affidavit. | think it would also be good
for us to have a new provision that states positively that we cannot recover

if there is a surviving spouse et al., unless there is a home in the estate,
then we get a lien.

I think it would be better to have a positive statement re that rather than
all the cross references.

Could (2m)(b)1. be written as follows:

1. The department may not collect under this section if the decedent@
Survive by a spouse, a childwho is under age 21 or a child who is disabled
asdéfined in s. 49. 468(1)(a)1 unless the property being transferred
includes an interest in a home as defined in s. 49.496(1)(b). ..... (Then go

on with basically what you have. 1 think that would work.) If an interest in
real property that was the decedent's home, as defined in s. 49.496(1)(b), was
transferred under s. 867.03(1g), the department of health and family services
shall have a lien on the interest in the amount that it may recover under sub.
(1)(a), if the decedent is survivied by a spouse, a child who is under age 21,
or a child who is disabled, as defined in s. 49.468(1)(a)1. (changed

slightly) ........ (through the end of 2.b.

I should be in all day today and tomorrow morning if you want to call me. My
number is 6-9727.
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Kahler, Pam

From: | Kahler, Pam
Sent: Friday, January 26, 2001 12:25 PM
To: Wichmann, Peggy '

Subject: RE: ReLRB-0433/3ins

No problem. | will reconfigufe the first sentence of par. (b) so that it parallels the first sentence of par. (a). | was trying to

emphasize different things with the different constructions, but if you think the difference between pars. (a) and (b) would
be clearer if they were parallel, that's fine. Thank you for your help and patience!

----- Original Message-----

From: Wichmann, Peggy

Sent: Friday, January 26, 2001 12:00 PM
To: Kahler, Pam

Cc: Bailey, Kathleen; Wasilewski, Daniel
Subject: ReLRB-0433/3ins

Believe it or not1 only have one small request.

in s. 867.035(2m)(b) Would you move the phrase "If the conditions in ..." to
the beginning so it would read:

"If the condiiions in sub. (1)(@)1., 2., and 4. are satisfied and if any
interest in real property that was the decedent’'s home....."

That would make (@) and (b) parallel and put it up front that (a) and (b) are
different because of the-conditions each deals with.

Thanks. We might be donel! Thanks so much for your help.
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AN AcT C; relating to: the budget.

X i\\ ' Analysis by the Legislative Reference Bureau
i HEALTH AND HUMAN SERVICES
\ : OTHER HEALTH AND HUMAN SERVICES
v % x‘ _ Under current law, DHFS may recover from property left by a decedent who
\\ received certain benefits, such as medical assistance, up to the amount that DHFS

|/ paid on behalf of the decedent for the benefits. If the decedent’s solely owned
?AO %‘ﬁ-operty in this state does ot exceed $20,000 in valugjand the decedent is not
) survived by a spouse, disabled child, or child under the age of 21, DIIFS may receive
§ the decedent’s property by presenting the person who has the property with an
| . affidavit showing that the requirements for DHFS’s recovery of benefits paid are
. fulfilled. DHFS is prohibited, however, from collecting from any of the decedent’s
property that consists of interests in or liens on real property; wearing apparel;
jewelry; household furniture, furnishings, or appliances; motor vehicles; or

recreational vehicles. : ' I
- The bill removes the prohibition against DHFS from recovering from certain
S ‘types of property of a decedent. Instead, under the bill, DHFS is required to reduce
é the amount that it may recover by up to the amount specified in the statutes as the

\\/ maximum amount of personal property that may be transferred to a decedent’s

surviving spouse or children under certain circumstances (currently, $5,000), if the
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reduction is necessary to allow the decedent’s heirs to retain property of the decedent
consisting of wearing apparel and jewelry held for personal use; household furniture,

furnishings, and appliances; and other tangible personal property, worth up to
$3,000, not used in trade, agriculture, or other business.

by presenting the person h di‘r’fg%ﬂg property with
afh information. The bill provides that DHF'S has a lie

anner as a mortgage, but-fay not be
enforced while the decedent’s spouse, or chlld who is under age 21 or disabled, is
live, -

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 867.035 (1) (a) (intro.) of the statutes is amended to read:

@ 867.035 (1) (a) (intro.) Execept—as—provided—in Subje(:t‘ to ' par. (bm), the
3 - department of health and family services may collect from the property of a decedent,
4

including funds of a decedent that are held by the decedent immediately before death

@ in a joint account or a PO.D. account, by affidavit under this-sestien(an amount equal

6 to the medical assistance that is recoverable under s. 49.496 (3) (a), the long-term
7 | community support services under s. 46.27 that is recoverable under s. 46.27 (7g) (o)
1., the family care benefit that is recoverable under rules promulgated under s.
9 46.286 (7), or the aid under s. 49.68, 49.683, or 49.685 that is recoverable under s.
10 49.682 (2) (a) and that was paid on behalf of the decedent or the decedent’s spouse,
11 if all of the following conditions are satisfied:
12 SECTION 2. 867.035 (1) (a) 1. of the statutes is amended to read:
13 867.035 (1) (a) 1. No person files a petition for administration or summary
14 settlement or ass1ggmen t of the decedent’s estate within 20 days of death.

Aaub (7\\ d\,M Lo rndon Bub: Czw‘>
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11
12
13
14
15

: LRB-0433/2
2001 - 2002 Legislature - =-3- PJK:jld:km
SECTION 3
| SEC';‘iON-S. 867.035 (1) (bm) (intro.) of the statutes is amended to read:
867.035 (1) (bm) (intro.) The department of health and family services may-not
collect-byaffidavit-under this-section from-any of shall reduce the amount of its

recovery under par. (a) by up to the amount specified in s. 861.33 (2) if necessary to

allow the decedent’s heirs or beneficiaries under the decedent’s will to retain the

following personal property of the decedent:
SECTION 4. 867.035 (1) (bm) 1. of the statutes is repealed.
SECTION 5. 867.035 (1) (bm) 2. of the statutes is amended to read:
867.035 (1) (bm) 2. Wearing apparel and jewelry held for personal use.
SECTION 6. 867.035 (1) (bm) 3. of the statufes is amended to read:
867 :035(1) (bm) 3. Household furniture, furnishings, and appliances.
SECTION 7. 867.035 (1) (bm) 4. of the statutes is repealed énd recreated to read:
867.035 (1) (bm) 4. Other tangible personal property not used in trade,

agriculture, or other business, not exceeding in value the amount specified in s.

861.33 (1) (a) 4.

17
18

19

92
23

=

20 :Ehe"gfﬁce of the register of deeds.ef The county im-which the reél property is located.
2/ Except as provided in par. (b), the dgpartment of health and family /s/epvif:”és may

SECTION 8. 867.035 (2m) of the sta ut'é‘ésﬁz created to read:

 867.035 (2m) (@) The dgpartﬁient of health and family serviggﬂs,isha:ll- have a lien

=y

Pty . ,ﬁ’fff N .
in the amoungl:;;ajﬁt’ﬁay recover under sub. (1) (a) on.afiy interest in real property

/"/ o
of a dﬁgd{n’: that was transf;rjz?ﬁﬁ\«gg’fo3 (1g)’,¢gpp,d{nay record the lien in

enforce the lien by foreclosure-if the same manner as a mortgage on real property~”
| of health and family servi/ceym/‘amot;nforce the'}fe{;;er
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SECTION 8

FERES T

e

1 2. & dhild ¢ }e’&@gﬁdeﬁﬁ’iﬁthe—chﬁﬂﬂi‘é"undefﬁﬁ? 6}~disab}emﬂmgﬁg’”7zy
| 49468 (1) (@) 1.0 |~ | |

SECTION 9323. Initial applicability; health and family services.

(1) TRANSFERS BY AFFIDAVIT. T}}gttr%atment of section 867.035 (1) (a) (intro.) and

. y (200
1. and (bm) (intro.), 1., 2., 3., and 41‘and (2m) of the statutes first applies to transfers
by affidavit on account of deaths occurring on the effective date of this subsection.

(END)
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INSERT A

Under current law, an heir of a decedent who left solely owned property not
exceeding $20,000 in value may have any of the property, including an interest in real
property, transferred to himself or herself by presenting the person holding the
property with an affidavit containing certain information. The bill provides that, if
an interest in real property of a decedent is transferred to an heir by affidavit, DHFS
has a lien on that interest in real property if the decedent does not have a surviving
spouse or child who is under age 21 or disabled. If the decedent has a surviving
spouse or child who is under age 21 or disabled, DHFS has a lien on the interest in
real property only if the real property was the decedent’s home. DHFS may enforce
its lien by foreclosure, in the same manner as a mortgage, but not while the
decedent’s spouse, if any, or child who is under age 21 or disabled, if any, is alive.

(END OF INSERT A)

INSERT 4-2
SECTION iq. 867.035 (2) of the statutes is amended to read:

867.035 (2) A person who possesses property of a decedent shall transmit the
property to the department of health and family services, if the conditions in sub. (1)
(a) 1. to 4.jare satisfied, upon receipt of an affidavit by a person designated by the
secretary of health and family services to administer this section showing that the
eonditions-in-sub-—(1)(a)are-satisfied department paid on behalf of the decedent or
the decedent’s spouse recoverable benefits specified in sub. (1) (a)! Upon transmittal,

the person is released from any obligation to other creditors or heirs of the decedent. -

SECTION'®; 867.035 (2m) of the statutes is created to read:

History: 1991 a. 39, 269; 1993 a. rg‘{ﬂ; 1995 a. 27 sé. 7199y to 7206g, 9126 (19); 1997 a. 27,1999 a. 9.

867.035 (2m) (a) If the conditions in sub. (1) (a) 1{, 2‘./, and 4:/ are satisfied, the
department of health and family services shall have a lien in the amount that it may
recover under sub. (1) (a)/on any interest in the decedent’s home, as defined in s.
49.496 (1) (b),vtransferred under s. 867.03 (lgsj. The department may record the lien

in the office of the register of deeds of the county in which the real property is located
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and, unless any of the following is alive, may enforce the lien by foreclosure in the

same manner as a mortgagelon real property:

1. The decedent’s spouse.

2. A child of the decedent if the child is under age 21 or disabled, as defined in
s.49.468 (1) (a) 1.V

(b) If the conditions in sub. (1) (a) 1. to 4. are satisfied, the department of health
and family services shall have a lien in the amount that it may recover under sub.
(1) (a) on any interest in any real property of the decedent transferred under s. 867.03
(1g). The department may record the lien in the office of the register of deeds of the
county in which the real property is located and may enforce the lien by foreclosure
in the same manner as a mortgage on real property.

(END OF INSERT 4-2)




Kahler, Pam

From: ’ Wichmann, Peggy

Sent: Thursday, February 01, 2001 4:50 PM
To: _ Kahler, Pam

Subject: RE: Final Comments re LRB 0433/3

| thought about it and I'm sorry but | would like 2 sentences. That way it is
crystal clear. '

Bye.

>>> Kahler, Pam 02/01/01 04:20PM >>>
Peggy:

Since Section 9 is really more important for you (DHFS) to understand,
because the prohibition is against action on DHFS'’s part, I’'m not paranoid
about it. I would prefer not to do a redraft, but | will if you would be more
comfortable with that.

----- Original Message-----

From: Wichmann, Peggy

Sent: Thursday, February 01, 2001 3:59 PM
To: Kahler, Pam '

Subject: RE: Final Comments re LRB 0433/3

Hi,

1. The use of the term surviving spouse and child just struck me because if
there is a surviving spouse or child there is no recovery at all so all

property is transferred to them. Never mind though. That one is really your
call. : : :

2. | see your point about potential ambiguity. | guess 1 would ask for 2
sentences. Maybe its paranoia but | always like to make it as clear as
possible that nothing (except a lien) will be done if there is a surviving
spouse or minor or disabled child. If you're satisfied that it's clear enough
then leave it.

| just wanted to let you know | appreciate your help and perseverence with us.

1 think we are down to the end. Atleast | am. Good luck in the next few
weeks. .

Peggy

>>> Kahler, Pam 02/01/01 03:19PM >>>
Hi, Peggy: .

1. lintended the language that | used in the ananlysis (amount that may be
transferred to a decedent’s surviving spouse or children under certain
circumstances) because in s 867.035 (1) (bm) (intro.)the amouint is identified
through the cross-reference to s. 861.33 (2), which is the maximum value of
personal property that may be transferred to a surviving spouse, or children
if there is no surviving spouse, under the circumstances specified in s.
861.33 (2). In other words, the amount specified in s. 861.33(2) is the
maximum amount of a transfer to a spouse or children, not to a decedent’s
heirs or beneficiaries. ' ‘

2. Unless | am mistaken in my understanding, the language needs to stay the
way that it is because it is the foreclosure, not the recording, of the lien
that may not take place if those individuals are alive. (The lien may be




_recorded even if they are alive.) The only way to avoid the impression that
the lien may not even be recorded if they are alive would be to separate the
two concepts into two sentences: recording in one sentence, enforcing in
another. | tend to dislike many short, choppy sentences for an idea that can
be expressed in one sentence. It is a matter of style. Would you strongly
prefer two sentences for the last one? '
Pam

From: Wichmann, Peggy

Sent: Thursday, February 01, 2001 2:03 PM
To: Kahler, Pam _

Cc: Chao, Richard; Bailey, Kathleen
Subject: Final Comments re LRB 0433/3

Almost done. Two quick points.

1. In the second paragraph of the analysis, at the end of the second sentence
shouldn’t that be “...that may be transferred to a decedent’s heirs or

beneficiaries." Instead of "transferred to a decedent’s surviving spouse or
children... Your call but take a quick look.

2. In'Section 9 of the bill, The last sentence of (2m)(a), Would you be
amenable to moving the phrase "unless any of the following is alive" to right
in front of the colon. | think that phrase modifies the foreclosure language
and makes a stronger statement that we cannot recover if there is a surviving
spouse etc.

Thanks. Your patience is immense.

Peggy
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DOA.......Mullikin — Changes to transfer by affidavit process for recovery “

from estate of certain benefits paid on behalf of decedent

FoR 2001-03 BUDGET — NOT READY F'OR INTRODUCTION

AnalysLs by the Leglslatwe Reference Bureau
HEALTH AND HUMAN SERVICES

OTHER HEAL’I‘H AND HUMAN SERVICES

- Under current law, DHFS may recover from property left'by a decedent who
recewed certain benefits, such as medical assistance, up to the amount that DHFS
paid on behalf of the decedent for the benefits. If the decedent’s solely owned

* property in this state does not exceed $20,000 in value, no person has commenced a
| procedure for administering the decedent’s estate, and the decedent is not survived

by a spouse, disabled child, or child under the age of 21, DHFS may receive the
decedent’s property by presenting the person who has the property with an affidavit
showing that the requirements for DHFS’s recovery of benefits paid are fulfilled.

DHFS is prohibited, however, from collecting from any of the decedent’s property

that consists of interests in or liens on real property; wearing apparel; jewelry;

household furmture furmshmgs or apphances, motor vehlcles, or recreational

vehicles.

The bill removes the proh1b1t10n agamst DHFS from recovermg from certain
types of property of a decedent. Instead, under the bill, DHF'S is required to reduce
the amount that it may recover by up to the amount specified in the statutes as the
maximum amount of personal property that may be transferred to a decedent’s
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surviving spouse or children under certain circumstances (currently, $5,000), if the
reduction is necessary to allow the decedent’s heirs to retain property of the decedent
consisting of wearing apparel and jewelry held for personal use; household furniture,
furnishings, and appliances; and other tangible personal property, worth up to
$3,000, not used in trade, agriculture, or other business.

Under current law, an heir of a decedent who left solely owned property not
exceeding $20,000 in value may have any of the property, including an interest in real
property, transferred to himself or herself by presenting the person holding the
property with an affidavit containing certain information. The bill provides that, if
an interest in real property of a decedent is transferred to an heir by affidavit, DHFS
has a lien on that interest in real property if the decedent does not have a surviving
spouse or child who is under age 21 or disabled. If the decedent has a surviving
spouse or child who is under age 21 or disabled, DHFS has a lien on the interest in
real property only if the real property was the decedent’s home. DHFS may enforce
its lien by foreclosure, in the same manner as a mortgage, but not while the
decedent’s spouse, if any, or child who is under age 21 or disabled, if any, is alive.

For further information see the state fiscal estimate, which will be prmted as
an appendlx to this bill.

The people of the state of W‘sconszn, represented in senate and assembly, do

enact as follows:

SECTION L. 867.035 (1) (a) (intro.) of the statutes is amended to read:

867.035 (1) (a) (intro.) Exeept—as—prewded—m Sﬁbject to par. (bm), the
department of heali:h and family services may collect ffom the p‘rdpert& of a decedent,
‘including fuhds of a decedent that ere held by. the decedent immediafely before death
in a joint account or a P.O.D. account, by affidavit un_'der tln&seetwn sub. _(2) or by
lien under sub. (2m) an emeunt eQual to the medical assistance that is recoverable
urider S. 49.496 (35 (e), the long—térm community support services under s. 46.27 that

is ‘recov'erable under s. 46.27 (7g) (¢) 1., the family care benefit that is recoverable

- under rules promulgated under s. 46.286 (D), or the aid under s. 49;68, 49.683, or

49.685 that is recoverable under s. 49.682 (2) (2) and that was paid on behalf of the

decedent or the decedent’s spouse, if all of the following conditions are satisfied:

" SECTION 2. 867.035 (1) (a) 1. of the statutes is amended to read:
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SECTION 2
867.035 (1) (a) 1. No person files a petitidn for administration or summary
settlement or assignment of the decedent’s estate within 20 days of death.
SecTION 3. 867.035 (1) (bm) (intro.) of the statutes is amended to read:
867.035 (1) (bm) (intro.) The department of he_aalth and family services may-net
eollect-by affidavit under this seetion from any of shall reduce the amount of its
recovery under par, (a) by up to the amount specified in s. 861.33 (2) if necessary to ,
allow the decedent’s heirs or beneficiaries under the decedent;s will to retain the
folldwing personal property of the decedent: |
vSEACTION 4 867.035 (1) (bm) 1. of the statutes is repealed.
SECTION 5. 867.035 (1) (bm) 2. of the statutes is anien_ded to read:
867;035 (1) (bm) 2 Wearing,apparel a}nd je}welry held for personal use.
SECTiON'G. 867.035 (1) (bm) 8. of the statutes is amended to read:
867 .035 (1) (bm) 3. :Household furniture, furnishings, and 'appliances.
SECTION 7. 867.035 (1) (bm) 4. of the statutes is repealed and recreated to read:
- 867;035 (1) (bm) 4. Other tangiblé pei-sonal property not used in tfade,
agriculture, vor other bﬁsiness, ndt eiceedirig in value the amount speciﬁed in s.
861.33 (1) (a) 4. o |
'SECTION 8. .867.035 (2) of the statutes is amended to read:

- 867.035 2) A pérson who possesses lproperty. of a decedent shall transmit the

' pi'oﬁerty to _fhe department of health and family services, if the conditiong in sub. (1)
(a)1.to4. are satisfied, upon receipt of an affidavit by a person designated by the

secretary of health and family services to administer this section showing that the

. eead&t*e&saa—su-b—(l}(a)—a*e—sahsﬁed dépm' ment paid on behalf of the decedent or .

the 'decedent’ls spouse»reéoverablé benefits specified in sub. (1) (a). Upon transmittal,

the person is released from aﬁy oingation_ to other creditors or heirs of the decedent.
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SECTION 9
SECTION 9. 867.035 (2m) of the statutes is created to read:
867.035 (2m) (a) If the conditions in sub. (1) (a) 1., 2 and 4. are satisﬁed the
department of health and family services shall have a hen in the amount that it may
recover under sub. (1) (a) on any interest in the decedent’s home, as defined in s.

49.496 (1) (b), transferred under s. 867.03 (1g). The department may record the lien

in the office of the register of deeds of the county in which the real yroperty is located.

e —V oMo
Ws:a;y of the following is aliv

}nay enforce the lien by foreclosure in the
same manner as a mortgage on real propert

1. The decedent’s spouse.

2. A,child of the decedent if the child is under age 21 or disabled, as defined in

5.49.468 (1) () 1.

(b) If the conditions in sub. (1) (a) 1. to 4. are satisfied, the department of health

~ and family services shall have a lien in the amount that it may recover under sub.

(1)(@)on any intei'est in any real property of the decedent transferred under .s. 867.03
(1g). The department may record the lien in the office of the régistér{of deéds of the
county in wliich the real property is located and may enfort:e the lien ‘by foreélosui'e
in the saine manner as a mortgage on real pi'operty | o
| SECTION 9323. Initial apphcablhty, health and famlly services.
(1) TRANSFERS BY AFFIDAVIT. The treatment. of sectlon 867 035 (1) (a) (intro.) and

1. and (bm) (intro.), 1., 2., 3., and 4., (2), and (2m) of the statutes first applies to

_ transfers by affidavit on‘account of deaths occurring on the effective date of this

subsection.

_(END)
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DOA...... Mullikin — Changes to transfer by affidavit process for recovery
from estate of certain benefits paid on behalf of decedent

FOR 2001-03 BUDGET — NoOT READY FOR INTRODUCTION

AN Act ...; relating to: the budget.

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

OTHER HEALTH AND HUMAN SERVICES

Under current law, DHFS may recover from property left by a decedent who
received certain benefits, such as medical assistance, up to the amount that DIIFS
paid on behalf of the decedent for the benefits. If the decedent’s solely owned
property in this state does not exceed $20,000 in value, no person has commenced a
procedure for administering the decedent’s estate, and the decedent is not survived
by a spouse, disabled child, or child under the age of 21, DHFS may receive the
decedent’s property by presenting the person who has the property with an affidavit
showing that the requirements for DHFS’s recovery of benefits paid are fulfilled.
DHFS is prohibited, however, from collecting from any of the decedent’s property
that consists of interests in or liens on real property; wearing apparel; jewelry;
household furniture, furnishings, or appliances; motor vehicles; or recreational
vehicles. » ” _

The bill removes the prohibition against DHFS from recovering from certain
types of property of a decedent. Instead, under the bill, DHFS is required to reduce
the amount that it may recover by up to the amount specified in the statutes as the
- maximum amount of personal property that may be transferred to a decedent’s
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surviving spouse or children under certain circumstances (currently, $5,000), if the
reduction is necessary to allow the decedent’s heirs to retain property of the decedent
consisting of wearing apparel and jewelry held for personal use; household furniture,
furnishings, and appliances; and other tangible personal property, worth up to
$3,000, not used in trade, agriculture, or other business.

Under current law, an heir of a decedent who left solely owned property not
exceeding $20,000 in value may have any of the property, including an interest in real
property, transferred to himself or herself by presenting the person holding the
property with an affidavit containing certain information. The bill provides that, if
an interest in real property of a decedent is transferred to an heir by affidavit, DHFS
has a lien on that interest in real property if the decedent does not have a surviving
spouse or child who is under age 21 or disabled. If the decedent has a surviving
spouse or child who is under age 21 or disabled, DHFS has a lien on the interest in
real property only if the real property was the decedent’s home. DHFS may enforce
its lien by foreclosure, in the same manner as a mortgage, but not while the
decedent’s spouse, if any, or child who is under age 21 or disabled, if any, is alive.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill. '

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 867.035 (1) (a) (intro.) of the statutes is amended to read:
867.035 (1) (a) (intro.) Execept—asprovided—in Subject to par. (bm), the

‘department of health and family services may collect from the property of a decedent,

including funds of a decedent that are held by the decedent immediately before death
in a joint account or a P.0.D. account, by affidavit under this-seetion sub. (2) or by
lién under sub. (2m) an amount equal to the medical assistance that is recoverable
undér s. 49.496 (3) (a), the long—term community support services under s. 46.27 that
is recoverable under s. 46.27 (7g) (c) 1., the family care benefit that is recoverable
under rules promulgated under s. 46.286 (7), or the aid under s. 49.68, 49.683, or
49.685 that is recoverable unders. 49.682 (2) V(a) and thét was paid on behalf of the
decedent or the decedent’s spouse, if all of the following conditions are satisfied:

SECTION 2. 867.035 (1) (a) 1. of the statutes is amended to read:
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SECTION 2

867.035 (1) (a) 1. No person files a petition for administration or summary
settlement or assignment of the decedent;s estate within 20 days of deafh.

SECTION 3. 867.035 (1) (bm) (intro.) of the statutes is amended to read:

867.035 (1) (bm) (intro.) The department of health and family services may-neot
ecleet-by-affidavit-under-this-seetionfrom-any-of shall reduce the amount of its
recovery under par. (a) by up to the amount specified in s. 861.33 (2) if necessary to

allow the decedent’s heirs or beneficiaries under the decedent’s will to retain the
following personal property of the decedent:

SECTION 4. 867.035 (1) (bm) 1. of the statutes is repealed.

SECTION 5. 867.035 (1) (bm) 2. of the statutes is amended to read:

867.035 (1) (bm) 2. Wearing apparel and jewelry held for personal use.

SECTION 6. 867.035 (1) (bm) 3. of the statutes is amended to read:

867.035 (1) (bm) 3. Household furniture, furnishings, and appliances.

SECTION 7. 867.035 (1) (bm) 4. of the statutes is repealed and recreated to read:

867.035 (1) (bm) 4. Other tangible personal property not used in trade,
agriculture, or other business, not exceeding in value the amount specified in s.
861.33 (1) (a) 4.

SEcTION 8, 867.035 (2) of the statutes is amended to read:

867.035 (2) A person who possesses property of a decedent shall transmit the
property to the department of health and family services, if the conditions in sub. (1)
(a)1.to4. are satisﬁed, upon receipt of an affidavit by a person designated by the
secretary of health and family services to administer this section showing that the

eonditions-in-sub.(1)(a)aresatisfied department paid on behalf of the decedent or

- the decedent’s spouse recoverable benefits specified in sub. (1) (a). Upon transmittal,

the person is released from any obligation to other creditors or heirs of the decedent.
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SECTION 9

SEcCTION 9. 867.035 (2m) of the statutes is created to read:

867.035 (2m) (a) If the conditions in sub. (1) (a) 1., 2., and 4. are satisfied, the
departrﬁént of health and family services shall have a lien in the amount that it may
recover under sub. (1) (a) on any interest in the decedent’s home, as defined in s.
49.496 (1) (b), transferred uhder s. 867.03 (1g). The department may record the lien
in the office of the register of deeds of the county in which the real property is located.
The department may enforce thé lien by foreclosure in the same manner as a
mortgage on real property, unless any of the following is alive: -

1. The decedent’s spouse.

2. Achild of the decedent if the child is under age 21 or disabled, as defined in
s. 49.468 (1) (a) 1.

(b) If the conditions in sub. (1) (a) 1. to 4}. are satisfied, the department of health
and family services shall have a lien in the amount that it may recover under sub.
(1) (a) on any interest in any real property of the decedent transferred under s. 867.03
(1g). The department may record the lien in the office of the register of deeds of the
couhty in which the real property is Iocated and may enforce the lien by foreclosure
in the same manner as a Ihortgage on real property.

‘SEcTION 9323. Initial applicability; health and family services.

(1) TRANSFERS BY AFFIDAVIT. The treatment of section 867.085 (1) (a) (intro.) and
1. and (bm) (intro.), 1., 2., 3., and 4., (2), and (2m) of ‘the statutes first applies to
transfers by éfﬁdavit on éccount of deaths occurring on the effective date of this
‘subsection.

(END)



